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ENROLLED SENATE BILL No. 94

AN ACT to provide for the imposition, levy, computation, collection, assessment, reporting, payment, and enforcement
of taxes on certain commercial, business, and financial activities; to prescribe the powers and duties of public officers
and state departments; to provide for the inspection of certain taxpayer records; to provide for interest and penalties;
to provide exemptions, credits, and refunds; to provide for the disposition of funds; to provide for the interrelation of
this act with other acts; and to make appropriations.

The People of the State of Michkigan enact:
CHAPTER 1

Sec. 101. (1) This act shall be known and may be cited as the “Michigan business tax act”.

(2) It is the intent of the legislature that the tax levied under this act and the various credits available under this
act will serve to improve the economic condition of this state, foster continued and diverse economiec growth in this state,
and enable this state to compete fairly and effectively in the world marketplace for economic development opportunities
that will provide for and protect the health, safety, and welfare of the citizens of this state, now and in the future.

Sec. 103. A term used in this act and not defined differently shall have the same meaning as when used in comparable
context in the laws of the United States relating to federal income taxes in effect for the tax year unless a different
meaning is clearly required. A reference in this act to the internal revenue code includes other provisions of the laws of
the United States relating to federal income taxes.

Sec. 105. (1) “Business activity” means a transfer of legal or equitable title to or rental of property, whether real,
personal, or mixed, tangible or intangible, or the performance of services, or a combination thereof, made or engaged
in, or caused to be made or engaged in, whether in intrastate, interstate, or foreign commerce, with the object of gain,
benefit, or advantage, whether direct or indirect, to the taxpayer or to others, but does not include the services rendered
by an employee to his or her employer or services as a director of a corporation. Although an activity of a taxpayer may
be incidental to another or to other of his or her business activities, each activity shall be considered to be business
engaged in within the meaning of this act.

(2) “Business income” means that part of federal taxable income derived from business activity. For a partnership
or S corporation, business income includes payments and items of income and expense that are attributable to business
activity of the partnership or S corporation and separately reported to the partners or shareholders. For an organization
that is a mutual or cooperative electric company exempt under section 501(c)(12) of the internal revenue code, business
income equals the organization’s excess or deficiency of revenues over expenses as reported to the federal government
by those organizations exempt from the federal income tax under the internal revenue code, less capital credits paid to
members of that organization, less income attributed to equity in another organization’s net income, and less income
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CHAPTER 2

Sec. 200. (1) Except as otherwise provided in this act or under subsection (2), a taxpayer has substantial nexus in
this state and is subject to the tax imposed under this act if the taxpayer has a physical presence in this state for a
period of more than 1 day during the tax year or if the taxpayer actively solicits sales in this state and has gross receipts
of $350,000.00 or more sourced to this state.

(2) For purposes of this section, “actively solicits” shall be defined by the department through written guidance that
shall be applied prospectively.

(3) As used in this section, “physical presence” means any activity conducted by the taxpayer or on behalf of the
taxpayer by the taxpayer’s employee, agent, or independent contractor acting in a representative capacity. Physical
presence does not include the activities of professionals providing services in a professional capacity or other service
providers if the activity is not significantly associated with the taxpayer’s ability to establish and maintain a market in
this state.

Sec. 201. (1) Except as otherwise provided in this act, there is levied and imposed a business income tax on every
taxpayer with business activity within this state unless prohibited by 15 USC 381 to 384. The business income tax is
imposed on the business income tax base, after allocation or apportionment to this state, at the rate of 4.95%.

(2) The business income tax base means a taxpayer’s business income subject to the following adjustments, before
allocation or apportionment, and the adjustment in subsection (4) after allocation or apportionment:

(a) Add interest income and dividends derived from obligations or securities of states other than this state, in the
same amount that was excluded from federal taxable income, less the related portion of expenses not deducted in
computing federal taxable income because of sections 265 and 291 of the internal revenue code.

(b) Add all taxes on or measured by net income and the tax imposed under this act to the extent the taxes were
deducted in arriving at federal taxable income.

(c) Add any carryback or carryover of a net operating loss to the extent deducted in arriving at federal taxable
income.

(d) To the extent included in federal taxable income, deduct dividends and royalties received from persons other
than United States persons and foreign operating entities, including, but not limited to, amounts determined under
section 78 of the internal revenue code or sections 951 to 964 of the internal revenue code.

(e) To the extent included in federal taxable income, add the loss or subtract the income from the business income
tax base that is attributable to another entity whose business activities are taxable under this section or would be
subject to the tax under this section if the business activities were in this state.

(f) Except as otherwise provided under this subdivision, to the extent deducted in arriving at federal taxable income,
add any royalty, interest, or other expense paid to a person related to the taxpayer by ownership or control for the use
of an intangible asset if the person is not included in the taxpayer’s unitary business group. The addition of any royalty,
interest, or other expense described under this subdivision is not required to be added if the taxpayer can demonstrate
that the transaction has a nontax business purpose other than avoidance of this tax, is conducted with arm’s-length
pricing and rates and terms as applied in accordance with sections 482 and 1274(d) of the internal revenue code, and
satisfies 1 of the following:

(7) Is a pass through of another transaction between a third party and the related person with comparable rates and
terms.

(i7) Results in double taxation. For purposes of this subparagraph, double taxation exists if the transaction is subject
to tax in another jurisdiction.

(#it) Is unreasonable as determined by the treasurer, and the taxpayer agrees that the addition would be unreasonable
based on the taxpayer’s facts and circumstances.

(g) To the extent included in federal taxable income, deduct interest income derived from United States obligations.

(h) To the extent included in federal taxable income, deduct any earnings that are net earnings from self-employment
as defined under section 1402 of the internal revenue code of the taxpayer or a partner or limited liability company
member of the taxpayer except to the extent that those net earnings represent a reasonable return on capital.

(3) For purposes of subsection (2), the business income of a unitary business group is the sum of the business income
of each person, other than a foreign operating entity or a person subject to the tax imposed under chapter 2A or 2B,
included in the unitary business group less any items of income and related deductions arising from transactions
including dividends between persons included in the unitary business group.

(4) Deduct any available business loss incurred after December 31, 2007. As used in this subsection, “business loss”
means a negative business income taxable amount after allocation or apportionment. The business loss shall be carried
forward to the year immediately succeeding the loss year as an offset to the allocated or apportioned business income
tax base, then successively to the next 9 taxable years following the loss year or until the loss is used up, whichever
occurs first, but for not more than 10 taxable years after the loss year.
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